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The MAILING DATE of this communication appears on the cover sheet with the correspondence address - 
Period for Reply 

A SHORTENED STATUTORY PERIOD FOR REPLY IS SET TO EXPIRE 3 MONTH(S) FROM 
THE MAILING DATE OF THIS COMMUNICATION. 

- Extensions of time may be available under the provisions of 37 CFR 1 .136(a). In no event, however, may a reply be timely filed 
after SIX (6) MONTHS from the mailing date of this communication. 

- If the period for reply specified above is less than thirty (30) days, a reply within the statutory minimum of thirty (30) days will be considered timely. 

- If NO period for reply is specified above, the maximum statutory period will apply and will expire SIX (6) MONTHS from the mailing date of this communication. 

- Failure to reply within the set or extended period for reply will, by statute, cause the application to become ABANDONED (35 U.S.C. § 133). 

- Any reply received by the Office later than three months after the mailing date of this communication, even if timely filed, may reduce any 
earned patent term adjustment. See 37 CFR 1.704(b). 

Status 

Responsive to communication(s) filed on 12 September 2002 . 
2a)D This action is FINAL. 2b)[x] This action is non-final. 

3) D Since this application is in condition for allowance except for formal matters, prosecution as to the merits is 

closed in accordance with the practice under Ex parte Quayle, 1935 CD. 11, 453 O.G. 213. 
Disposition of Claims 

4) S Claim(s) 1-17 is/are pending in the application. 

4a) Of the above claim(s) is/are withdrawn from consideration. 

5) D Claim(s) is/are allowed. 

6) S Claim(s) 1-17 is/are rejected. 

7) D Claim(s) is/are objected to. 

8) D Claim(s) are subject to restriction and/or election requirement. 

Application Papers 

9) D The specification is objected to by the Examiner. 

10) Q The drawing(s) filed on is/are: a)D accepted or b)D objected to by the Examiner. 

Applicant may not request that any objection to the drawing(s) be held in abeyance. See 37 CFR 1 .85(a). 

11) D The proposed drawing correction filed on is: a)D approved b)D disapproved by the Examiner. 

If approved, corrected drawings are required in reply to this Office action. 

12) D The oath or declaration is objected to by the Examiner. 
Priority under 35 U.S.C. §§119 and 120 

13) D Acknowledgment is made of a claim for foreign priority under 35 U.S.C. § 119(a)-(d) or (f). 

a)DAII b)D Some*c)D None of: 

1 .□ Certified copies of the priority documents have been received. 

2.Q Certified copies of the priority documents have been received in Application No. . 


3.D Copies of the certified copies of the priority documents have been received in this National Stage 
application from the International Bureau (PCT Rule 17.2(a)). 
* See the attached detailed Office action for a list of the certified copies not received. 

14) D Acknowledgment is made of a claim for domestic priority under 35 U.S.C. § 1 19(e) (to a provisional application). 

a) □ The translation of the foreign language provisional application has been received. 

15) D Acknowledgment is made of a claim for domestic priority under 35 U.S.C. §§ 120 and/or 121. 

Attachment(s) 

1) Q Notice of References Cited (PTO-892) 4) Q Interview Summary (PTO-41 3) Paper No(s). . 

2) d Notice of Draftsperson's Patent Drawing Review (PTO-948) 5) CH Notice of Informal Patent Application (PTO-152) 

3) CH Information Disclosure Statement(s) (PTO-1449) Paper No(s) . 6) Q Other: 


U.S. Patent and Trademark Office 
PTO-326 (Rev. 04-01) 


Office Action Summary 


Part of Paper No. 24 
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Detailed Action 

This is the fourth Office Action corresponding to the filing of executed declaration 
of Kenneth Pereira. The inclusion of this declaration made moot the L 83 petition, as 
indicated in communication mailed on Oct 1, 2002 (paper No. 23). 

Supplemental oath/declaration 

In accordance with 37 CFR 1.175(b)(1), a supplemental reissue oath/declaration 
under 37 CFR L 175(b)(1) must be included in the response to this action. 

An example of acceptable language to be used in the supplemental 
oath/declaration is as follows: 

"Every error in the patent which was corrected in the present reissue application, and is not covered by a prior 
oath/declaration submitted in this application, arose without any deceptive intention on the part of the applicant." 

Claim Rejections 

Claims 1-17 are rejected under 35 U.S.C. 251 as being an improper recapture of 
claimed subject matter deliberately canceled in the application for the patent upon which 
the present reissue is based. As stated in Ball Corp. v. United States, 221 USPQ 289, 295 
(Fed. Cir. 1984): 

The recapture rule bars the patentee from acquiring, through reissue, claims that are of the same or broader scope 
than those claims that were canceled from the original application. 

A broadening aspect is present in the reissue, which was not present in the application 
08/353, 1 18, issued as Pat. No. 5,6 15,855 (hereinafter the '855 patent). The record of this 
application shows that the broadening aspect relates to subject matter that applicant 
previously surrendered during the prosecution of the "855 patent. Accordingly, the 
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narrow scope of the claims in the '855 patent was not an error within the meaning of 35 
U.S.C. 251, and the broader scope surrendered in the application cannot be recaptured by 
the filing of the present reissue application. 

The limitation "a payload located only on the top portion telescopic mast" omitted in the 
reissue claims was present in the claims of the '855 patent. Applicant indicated through 
the prosecution of the patent application that this was the main reason for allowance. The 
examiner's reasons for allowance in the '855 patent application stated that it was the 
limitation of the top section being fully retracted which distinguished over the art of 
record. Applicant did not present on the record a counter statement or comment as to the 
examiner's reason for allowance, and permitted the claims to issue. The omitted 
limitation is thus established as relating to subject matter previously surrendered. This 
rejection was also presented during the prosecution of re-issue application 09/283,843 
which is a parent application for this application, and was not traverse by Applicant, who 
proceeded to amend the claims to include the above language. 

Conclusion 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to examiner Ramirez at telephone number (703) 308-0748. 
The examiner can be normally reached on Monday-Thursday and alternate Fridays. 

The fax numbers for this Group are (703) 872-9326 (official papers), 
(703) 872-9327(official after final papers) and (703) 308-3519 (for informal papers). 
Our Customer service fax number is (703) 872-9325. 

Any inquiry of general nature relating to the status of this application should be 
directed to the Group receptionist whose telephone number is (703) 308-1 1 13. 
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A shortened period for response to this Office Action expires THREE MONTHS 
from the mailing date of this action. 


R.O.RAMIREZ 
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